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H.R. 984, THE EXECUTIVE BRANCH REFORM
ACT OF 2007 AND H.R. 985, THE WHISTLE-
BLOWER PROTECTION ENHANCEMENT ACT
OF 2007

TUESDAY, FEBRUARY 13, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m., in room 2154,
Rayburn House Office Building, Hon. Henry A. Waxman (chairman
of the committee) presiding.

Present: Representatives Waxman, Cummings, Tierney, Watson,
Yarmuth, Braley, McCollum, Cooper, Davis of Virginia, Shays,
Platts, Issa, and Sali.

Staff present: Phil Schiliro, chief of staff; Phil Barnett, staff di-
rector and chief counsel; Kristin Amerling, general counsel; Karen
Lightfoot, communications director and senior policy advisor;
Michelle Ash, chief legislative counsel; Mark Stephenson, profes-
sional staff member; Earley Green, chief clerk; Teresa Coufal, dep-
uty clerk; Davis Hake, staff assistant; Leneal Scott, information of-
ficer; David Marin, minority staff director; Larry Halloran, minor-
ity deputy staff director; Jennifer Safavian, minority chief counsel
for oversight and investigations; Keith Ausbrook, minority chief
counsel; Ellen Brown, minority legislative director and senior policy
counsel; Mason Alinger, minority deputy legislative director; John
Brosnan, minority senior procurement counsel; Jim Moore, minor-
ity counsel; Patrick Lyden, minority parliamentarian & member
services coordinator; Benjamin Chance, minority clerk; and Bill
Womack, minority legislative director.

c?hairman WaXMAN. The meeting of the committee will come to
order.

Today the committee holds a hearing on two bills, the executive
branch Reform Act and the Whistleblower Protection Enhancement
Act. Both of these bills are the product of hard work and close bi-
partisan cooperation. Both of these measures were also reported
out by this committee on near unanimous votes in the last Con-
gress.

Last year when we marked up these bills, I said they were an
example of how Congress ought to work. I still feel that way, and
I want to thank Ranking Member Davis for all the effort he has
put into these measures, and for the truly bipartisan spirit with
which he has approached these issues.

o))
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The indictments and scandals that have gripped Washington in
recent years are proof that our existing laws need to be strength-
ened. The public wants honesty and accountability in Government
and it is our job in the Oversight Committee to take the lead on
reform.

At the end of the last Congress, Ranking Member Davis and I
released a bipartisan report on Jack Abramoff's contacts with
White House officials. Our report offered “an unusually detailed
glimpse into a sordid subculture of fraud and attempted influence
peddling.” We undertook this investigation because we wanted to
learn what reforms would protect the integrity and increase the
transparency of Government. We were able to reach agreement on
a report about Jack Abramoff, because we decided to let the facts
speak for themselves and avoid characterizations, inferences and
spin. Although we drew somewhat different conclusions from the
facts we recounted, we did reach agreement about the need for fun-
damental reform.

We recognized that changes in the law were needed to bring
greater transparency to meetings between the private sector and
executive branch officials by requiring all political appointees and
senior officials in Federal agencies and the White House to report
their contacts with private parties seeking to influence official Gov-
ernment action. Today, we begin this reform process. The executive
branch Reform Act, which Ranking Member Davis and I have in-
troduced, is a comprehensive reform measure that would increase
transparency in the executive branch by requiring senior Govern-
ment officials to report significant contacts with lobbyists. It would
end the secret meetings between special interests and Government
officials that characterize the operation of Vice President Cheney’s
Energy Task Force, and it would expose the activities of influence
peddlers like Jack Abramoff to public scrutiny. That is why this bill
may be the most significant open Government legislation since the
enactment of the Freedom of Information Act.

Today we will also be considering the Whistleblower Protection
Enhancement Act. This important bill would for the first time ex-
tend whistleblower protections to national security officials and em-
ployees of Federal contractors. It would make key improvements to
current law to protect all whistleblowers in Federal Government
agencies and it would ensure that Federal scientists who report po-
litical interference with their work are protected from retribution.

A key component of accountability is whistleblower protection.
Federal employees are on the inside, they see when taxpayer dol-
lars are wasted. They are often the first to see the signals of cor-
rupt or incompetent management; yet without adequate protec-
tions, they cannot step forward to blow the whistle. There are
many Federal Government workers who deserve whistleblower pro-
tection but perhaps none more than national security officials.
These are Federal Government employees who have undergone ex-
tensive background investigations, obtained security clearances and
handled classified information on a routine basis. Our own Govern-
ment has concluded that they can be trusted to work on the most
sensitive law enforcement and intelligence projects. Yet these offi-
cials receive no protection when they come forward to identify
abuses that are undermining our national security. This bill would
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finally give these courageous individuals the protections they de-
serve.

I am very proud of the leadership role of our committee on a bi-
partisan basis in taking on these important bills . We are the com-
mittee with the authority to reform the ethics laws that govern the
executive branch of the Federal Government. We are the committee
with the authority to restore the principles of open Government.
And we are the committee with the authority to close the revolving
door between Federal agencies and the private sector to ban secret
meetings between Government officials and lobbyists and to halt
procurement abuses. To meet these challenges, we must use our
broad oversight power to investigate and expose abuses.

But we should not stop there. We should also use our legislative
authority to draft essential reforms. And today we begin in this im-
portant legislative process.

[The prepared statement of Hon. Henry A. Waxman and the
texts of H.R. 984 and 985 follow:]



4

Statement of Rep. Henry A. Waxman
House Committee on Oversight and Government
, Reform
Hearing on H.R. 984, the Executive Branch Reform Act,
and H.R. 985, the Whistleblower Protection
Enhancement Act

February 13, 2007

Today, the Committee holds a hearing on two bills,
the Executive Branch Reform Act and the Whistleblower
Protection Enhancement Act. Both of these bills are the
product of hard work and close bipartisan cooperation.
Both of these measures were also reported out by this

Committee on near-unanimous votes in the last Congress.

Last year when we marked up these bills, I said they
were an example of how Congress ought to work. T still
feel that way, and I want to thank Ranking Member Davis
for all the effort he has put into these measures, and for the
truly bipartisan spirit with which he has approached these

issues.
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The indictments and scandals that have gripped
Washington in recent years are proof that our existing laws
need to be strengthened. The public wants honesty and
accountability in government, and it is our job in the

Oversight Committee to take the lead on reform.

At the end of last Congress, Ranking Member Davis
and I released a bipartisan report on Jack Abramoff’s
contacts with White House officials. Our report offered —
and I quote — “an unusually detailed glimpse into a sordid
subculture of fraud and attempted influence peddling.” We
undertook this investigation because we wanted to learn
what reforms would protect the integrity and increase the

transparency of government.

We were able to reach agreement on a report about
Jack Abramoff because we decided to let the facts speak for
themselves and avoid characterizations, inferences, and
spin. And although we drew somewhat different
conclusions from the facts we recounted, we did reach

agreement about the need for fundamental reform. We
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recognized that changes in the law were needed to bring —
and I quote — “greater transparency to meetings between
the private sector and executive branch officials by
requiring all political appointees and senior officials in
federal agencies and the White House to report their
contacts with private parties seeking to influence official

government action.”

Today, we begin this reform process.

The Executive Branch Reform Act, which Ranking
Member Davis and I have introduced, is a comprehensive
reform measure that would increase transparency in the
executive branch by requiring senior government officials
to report significant contacts with lobbyists. It would end
the secret meetings between special interests and
government officials that characterized the operations of
Vice President Cheney’s energy task force. And it would
expose the activities of influence-peddlers like Jack

Abramoff to public scrutiny.
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That’s why this bill may be the most significant open-
government legislation since the enactment of the Freedom

of Information Act.

Today, we will also be considering the Whistleblower
Protection Enhancement Act. This important bill would for
the first time extend whistleblower protections to national
security officials and employees of federal contractors. It
would make key improvements to current law to protect all
whistleblowers in federal government agencies. And it
would ensure that federal scientists who report political

interference with their work are protected from retribution.

A key component of accountability is whistleblower
protection. Federal employees are on the inside. They see
when taxpayer dollars are wasted. They are often the first
to see the signals of corrupt or incompetent management.
Yet without adequate protections, they cannot step forward

to blow the whistle.
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There are many federal government workers who
deserve whistleblower protection, but perhaps none more
than national security officials. These are federal
government employees who have undergone extensive
background investigations, obtained security clearances,
and handled classified information on a routine basis. Our
own government has concluded that they can be trusted to
work on the most sensitive law enforcement and
intelligence projects. Yet these officials receive no
protection when come forward to identify abuses that are

undermining our national security.

This bill would finally give these courageous

individuals the protection they deserve.

I am very proud of the leadership role our Committee

— on a bipartisan basis — is taking on these important bills.

We are the Committee with the authority to reform the
ethics laws that govern the executive branch of the federal

government. We are the Committee with the authority to
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restore the principles of open government. And we are the
Committee with authority to close the revolving door
between federal agencies and the private sector ... to ban
secret meetings between government officials and lobbyists

... and to halt procurement abuses.

To meet these challenges, we must use our broad
oversight power to investigate and expose abuses. But we
should not stop there. We should also use our legislative

authority to draft essential reforms.

Today, we begin this important legislative process.
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110t CONGRESS
18T SESSION H. R. 4

To provide for reform in the operations of the executive branch.

IN THE HOUSE OF REPRESENTATIVES

Fesruary 12, 2007
Mr. WaxmAN (for himself and Mr. ToM Davis of Virginia) introduced the fol-
lowing bill; which was referred to the Committee on Oversight and Gov-
ernment Reform

A BILL

To provide for reform in the operations of the executive

branch.

[y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Executive Branch Re-
form Act of 20077,

SEC. 2. REQUIREMENTS RELATING TO SIGNIFICANT CON-
TACTS.
(a) IN GENERAL.—The Ethics in Government Act of

1978 (5 U.S.C. App. 4) is amended by adding at the end

ol e Y - S

J—
(]

the following new title:
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“TITLE VI—EXECUTIVE BRANCH

DISCLOSURE OF SIGNIFICANT

CONTACTS
“SEC. 601. RECORDING AND REPORTING BY CERTAIN EXEC-

UTIVE BRANCH OFFICIALS OF SIGNIFICANT
CONTACTS MADE TO THOSE OFFICIALS.

“(a) IN GENERAL.—Not later than 30 days after the
end of a calendar quarter, each covered executive branch
official shall make a record of, and file with the Office
of Government Ethics a report on, any significant contacts
during the quarter between the covered executive branch
official and any private party relating to an official govern-
ment action. If no such contacts oceurred, each such offi-
cial shall make a reeord of, and file with the Office a re-
port on, tlis fact, at the same time.

“(b) CONTENTS OF RECORD AND REPORT.—Each
record made, and each report filed, under subsection (a)
shall contain—

“(1) the mame of the covered executive branch
official;

“(2) the name of each private party who had a
significant contact with that official; and

“(3) for each private party so named, a sum-
mary of the nature of the contaet, including—

“(A) the date of the contaet;

«HR 984 TH
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3
“(B) the subject matter of the contact and
the speeific exeeutive branch action to which the
contact relates; and
“(C) if the contact was made on behalf of

a chient, the name of the client.

“{e) WITHHOLDING FOIA-EXEMPT INFORMATION.—
This seetion does not require the filing with the Office of
Yovernment Ethies of information that is exempt from
public disclosure under section 552(b) of title 5, United
States Code (popularly referred to at the “Freedom of In-
formation Act™).
“SEC. 602. AUTHORITIES AND RESPONSIBILITIES OF OF-

FICE OF GOVERNMENT ETHICS.

“(a) IN GENERAL.—The Director of the Office of
Government Ethies shall—

“(1) promulgate regulations to implement this
title, provide guidance and assistance on the record-
ing and reporting requirements of this title, and de-
velop ecommon standards, rules, and procedures for
compliance with this title;

“(2) review, and, where necessary, verify the ac-
curacy, completeness, and timeliness of reports;

“(3) develop filing, coding, and cross-indexing
systems to carry out the purpose of this title, includ-

ing—

*HR 984 TH
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“(A) a publicly available list of all private
parties who made a significant contact; and
“(B) computerized systems designed to
minimize the burden of filing and maximize
public access to reports filed under this title;

“(4) make available for public inspection and
copying at reasonable times the reports filed under
this title;

“(5) retain reports for a period of at least 6
years after they are filed;

“(6) compile and summarize, with respect to
each reporting period, the information contained in
reports filed with respeet to such period in a clear
and complete manner;

“(7) notify any covered executive branch official
in writing that may be in noncompliance with this
title; and

“(8) notify the United States Attorney for the
District of Columbia that a covered executive branch
official may be in noncompliance with this title, if
the covered executive branch official has been noti-
fied in writing and has failed to provide an appro-
priate response within 60 days after notice was

given under paragraph (7).

HR 984 TH
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“SEC. 603. PENALTIES.

“(a) VIOLATION.—Whoever violates this title shall be
subject to administrative sanctions, up to and including
termination of employment.

“(b) DELIBERATE ATTEMPT T0O CONCEAL—Who-
ever deliberately attempts to conceal a significant contact
in violation of this title shall upon proof of such deliberate
violation by a preponderance of the evidence, be subject
to a civil fine of not more than $50,000, depending on
the extent and gravity of the violation.

“SEC. 604. DEFINITIONS.

“In this title:

“(1) COVERED EXECUTIVE BRANCH OFFI-
CIAL.~—The term ‘covered executive branch official’
means—

“(A) any officer or employee serving in a
position in level I, II, III, IV, or V of the Exec-
utive Schedule, as designated by statute or Ex-
ecutive order;

“(B) any member of the uniformed serv-
ices whose pay grade is at or above O-7 under
section 201 of title 37, United States Code;

“(C) any officer or employee serving in a
position of a confidential, poliey-determining,

policy-making, or policy-advocating character

«HR 984 TH
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6
described in seetion 7511(b)(2)(B) of title 5,
United States Code;

“(D) any nonecareer appointee, as defined
by section 3132(a)(7) of title 5, United States
Code; and

“(E) any officer or employee serving in a
position of a econfidential, policy-determining,
policy-making, or policy advocating character,
or any other individual functioning in the ca-
pacity of such an officer or employee, in the KEx-
ecutive Office of the President or the Office of
the Vice President, but does not ielude the
President or Viee President or the chief of staff
of the President or Viee President.

“(2) SIGNIFICANT CONTACT.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘significant contact’
means oral or written communication (including
electronic communication) that is made by a
private party to a covered executive branch offi-
clal in which such private party seeks to influ-
ence official action by any officer or employee
of the executive branch of the United States.

“B) ExcrprioN.—The term ‘significant

contact’” does not include any communication

«HR 984 IH
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that is an exception to the definition of ‘lob-

bying contact’—

“(1) under clauses (i) through (vii) or
clauses (ix) through (xix) of subparagraph
(B) of paragraph (8) of section 3 of the
Lobbying Disclosure Act of 1995 (2 U.S.C.
1602(8)(i)—(vii) or (ix)—(xix)); or

“(i1) with respect to publically avail-
able information only, under clause (vii1) of
subparagraph (B) of paragraph (8) of sec-
tion 3 of the Lobbying Disclosure Act of
1995 (2 U.S.C. 1602(8)(viil)).

“(3) PRIVATE PARTY.—The term ‘private party’
means any person or entity, but does not include a
Federal, State, or local government offteial or a per-
son representing sueh an official.”.

(b) EFFECTIVE DATE .~

(1) In GENERAL.—Title VI of the KEthics in
Government Act of 1978, as added by this section,
takes effect 1 vear after the date of the enactment
of this Aet, exeept as provided in paragraph (2).

(2) INITIAL REGULATIONS.—The initial regula-
tions required by section 602 of that Act shall be

promulgated—

HR 984 TH
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(A) in draft form, not later than 270 days
after the date of the enactment of this Act; and
{B) in final form, not later than 1 year

after the date of the enactment of this Act.
SEC. 3. REQUIREMENTS RELATING TO STOPPING THE RE-

VOLVING DOOR.

The Ethics in Government Act of 1978 (5 U.S.C.
App. 4) is amended by adding at the end the following

new title:

“TITLE VII—STOPPING THE
REVOLVING DOOR
“SEC. 701. TWO-YEAR COOLING-OFF PERIOD FOR PERSONS
LEAVING GOVERNMENT SERVICE.

“(a) In GENERAL.—For a period of two years after
the termination of his employment, a covered executive
branch official—

“(1) shall not engage in any conduct that would
be prohibited under subsection (¢) of section 207 of
title 18, United States Code, if it oceurred within
one year after the termination of his employment;
and

“(2) shall not, if his position is described in
subsection (d)(1) of section 207 of title 18, United
States Code, engage in any conduct that would be

prohibited under subsection (d) of section 207 of

«HR 984 TH
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title 18, United States Code, if it occurred within

one year after the termination of his employment.

“(by No Errect ON SECTION 207.—This section
does not expand, contract, or otherwise affect the applica-
tion of any waiver or criminal penalties under section 207
of title 18, United States Code.

“SEC. 702. PROHIBITION ON NEGOTIATION OF FUTURE EM-
PLOYMENT.

“(a) PROHIBITION.—A covered exeeutive branch offi-
cial shall not participate in any official matter in which,
to the official’s knowledge, a person or organization with
whom the official is negotiating or has any arrangement
concerning prospective employment has a financial inter-
est, unless a waiver has been granted under subsection (b).

“(b) Warvers ONLY WHEN EXCEPTIONAL CIR-
CUMSTANCES EXIST.—A waiver to subseetion (a) is not
available, and shall not be granted, to any individual ex-
cept in a case which the Government official responsible
for the individual’s appointment as a covered executive
branch official determines that exceptional circumstances
exist. Whenever such a determination is made, the Direc-
tor of the Office of Government Ethies shall review the
circumstances relating to the determination, and the waiv-

er shall not take effect until the date on which the Diree-

«HR 984 TH
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tor certifies in writing that exceptional circumstances
exist.
“SEC. 703. COOLING-OFF PERIOD FOR CERTAIN PERSONS
ENTERING GOVERNMENT SERVICE.

“(a) IN GENERAL.—A covered executive branch offi-
cial shall not participate in any particular matter involving
specific parties that would affeet the financial interests of
a covered entity.

“(b) WAIVER.—AN agency’s designated ethics officer
may waive the prohibition in subsection (a) with respect
to a covered executive branch official of that agency upon
a determination that the relationship between the covered
executive branch official and the covered entity is not so
substantial as to be deemed likely to affect the integrity
of the services that the Government may expect from the
official. Whenever such a determination is made, the Di-
rector of the Office of Government Ethies shall review the
circumstances relating to the determination, and the waiv-
er shall not take effect until the date on which the Direc-
tor approves the determination in writing.

“(¢) DEFINITION.—In this section, the term ‘covered
entity’ means an entity—

“(1) in which the official, within the previous 2
years, served as an officer, director, trustee, general

partner, or employee; or

HR 984 TH
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“(2) for which the official, within the previous
2 years, worked as a lobbyist, lawyer, or other rep-
resentative,

“(d) No EFFECT ON SECTION 208.—This section
does not expand, contract, or otherwise affect the applica-
tion of any eriminal penalties under section 208 of title
18, United States Code.

“SEC. 704. PENALTIES.

“Whoever violates section 701, 702, or 703 of this
title shall, upon proof of such knowing violation by a pre-
ponderance of the evidence, be subject to a civil fine of
not more than $100,000, depending on the extent and
gravity of the violation.

“SEC. 705. DEFINITION.

“In this title, the term ‘covered executive branch offi-
cial’ means—

“(1) any officer or employee serving in a posi-
tion in level I, TI, III, IV, or V of the Executive
Schedule, as designated by statute or Exeeutive
order;

“(2) any member of the uniformed services
whose pay grade is at or above O-7 under section
201 of title 37, United States Code;

“(3) any officer or employee serving in a posi-

tion of a confidential, poliey-determining, policy-
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making, or policy-advocating character described in
section 7511(b)(2)(B) of title 5, United States Code;
“(4) any mnoncareer appointee, as defined by
section 3132(a)(7) of title 5, United States Code;
“(5) any officer or employee serving in a posi-
tion of a confidential, policy-determining, poliey-
making, or policy advocating charaecter, or any other
individual funetioning in the capacity of sueh an of-
ficer or employee, in the Executive Office of the
President or the Office of the Viee President; and
“(6) the Viee President.”.
SEC. 4. ADDITIONAL PROVISIONS RELATING TO PROCURE-
MENT OFFICIALS.
(a) ELIMINATION OF LOOPHOLES THAT ALLOW
FORMER FEDERAL OFF1CIALS To ACCEPT COMPENSA-

TION FrROM CONTRACTORS OR RELATED ENTITIES.—Sec-

tion 27(d) of the Office of Federal Procurement Policy
Act (41 U.S.C. 423(d)) is amended—
(1) in paragraph (1)—
(A) by striking “or consultant” and insert-
ing “consultaut, lawyer, or lobbyist’;
(B) by striking “one year” and inserting
“two years”’; and
(C) in subparagraph (C), by striking “‘per-

sonally made for the Federal ageney—"" and in-
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serting “‘participated personally and substan-

tially in—""; and

(2) by amending paragraph (2) to read as fol-
lows:

“(2) Paragraph (1) shall not prohibit a former
offiecial of a Federal agency from aceepting ecom-
pensation from any division or affiliate of a con-
tractor that does not produce the same or similar
products or services as the entity of the contractor
that is responsible for the contract referred to in
subparagraph (A), (B), or (C) of such paragraph if
the agency’s designated ethies officer determines
that—

“(A) the offer of compensation is not a re-

ward for any action deseribed in paragraph (1);

and

“(B) acceptance of the compensation is ap-
propriate and will not affect the integrity of the
procurement process.’”’.

(b) REQUIREMENT FOR FEDERAL IPROCUREMENT
OFFICERS TO DISCLOSE JOB OFFERS MADE ON BEHALF
OF RELATIVES.—Section 27(e¢)(1) of such Act (41 U.S.C.
423(e)(1)) is amended by inserting after “‘that official”
the following: “or for a velative of that official (as defined

in section 3110 of title 5, United States Code),”.
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(¢) REQUIREMENT ON AWARD OF GOVERNMENT
CoNTRACTS TO FORMER EMPLOYERS.—Section 27 of
such Act (41 U.S.C. 423) is amended by adding at the
end the following new subsection:

“(1) PROHIBITION ON INVOLVEMENT BY CERTAIN
ForMER CONTRACTOR EMPLOYEES IN PROCURE-
MENTS.—An employee of the Federal Government who is
a former employee of a contractor with the Federal Gov-
ernment shall not be personally and substantially involved
with any award of a contract to the employee’s former em-
ployer, or the administration of such a contract, for the
two-year period beginning on the date on which the em-
ploy